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The jaws of justice

There’s a Chinese proverb that goes along the lines
that it’s better to enter the mouth of a tiger than a
court of law.

Indeed, for many, pursuing a civil case through
the courts has been a bit akin to playing Survivor:
outwit, outplay and, perhaps, most difficult of all,
outlast. Yes, seeking justice through this process
has traditionally ended up relatively expensive,
exasperating and time-consuming; the holistic price
paid is often completely out of all proportion to the
disputed amount.

What’s arguably worse still is that, on learning
the realities of pursuing a civil claim, people with
a genuine case — especially those under $50,000
— are forced to walk away from both their money
and principles: justice is not even started, let alone
served.

But, the powers that be have, in their wisdom,
conducted a major review of the District Court
rules surrounding civil claims. And, if the radical
overhaul is anything to go by, it seems they didn’t
much like what they saw.

Janice’s Lesson Number 1: As a result, after
November 1, all civil claims up to $200,000 will be
subject to quite different rules and processes. While
this will impact on anyone pursuing or defending a
claim, it will be particularly big — and welcome —
news for businesses, especially in regards to debt
collection.

A cracking pace

The spirit of the upcoming changes is founded on
reaching negotiated settlements wherever possible,
as soon as possible. To that end, the rules set strict —
and rather snappy — time limits around exchanging
information, as well as a prescriptive schedule

for what must happen when. In short, the days of
protracted dilly-dallying, recreational document
fishing trips and strategically playing for time are
finito.

What’s more, the new-look process snubs lofty
legalese and is framed by a series of plain speak
forms (available, after November 1, at www.justice.
govt.nz/civil) which, essentially, guide each step.
This paves the way for plaintiffs and defendants
to do some, if not all, of the leg work themselves,
should they choose.

Janice’s Lesson Number 2: So, you believe you have
a claim? It’s vital you first come to grips with the
new process, as well as the stringent requirements
on both parties from the get-go. The next step is
to complete a notice of claim form, outlining the
nature of the dispute, and serve it on the defendant.
No - posting it or lobbing it over the fence won’t do.
The notice must be physically handed to the other
party, be that by you, your lawyer or someone else
you nominate.

So, you’re on the receiving end of a claim? Fail to
respond within 30 working days and it’s all over
before it began, really. Judgment against you can
be granted by default. It’s anticipated this will
account for the fair majority of debt collection cases
... music to the ears of many businesses, 1’m sure.
If you wish to contest the claim against you, you
must serve a counterclaim on the other party within
the timeframe — again, the form will be available
online.

Information capsules

Then it’s back to the plaintiff, who has 30 working
days to flesh out their argument, providing all the
details on which their case is founded by way of
an “information capsule”. This encompasses the

background of the case, rebuttals, canvasses any
offer and why that has been rejected, and names
witnesses, with statements from each, as well as
any supplementary documentation or information.
Again, if this is not forthcoming, the claim is
kaput.

Matters then ping pong back to the defendant, who
has — you guessed it — 30 working days to gather
and serve their own “information capsule”.

Janice’s Lesson Number 3: By this stage, all the
fundamental information’s on the table and if, with
the exchange of information, the parties still can’t
see the light, the plaintiff files a notice of pursuit
of claim with the District Court within 90 days,
including both “information capsules”.

Depending on the information at hand, the court
can direct the parties to a “short trial”, which will
likely cover less complex cases involving relatively
small amounts. The other option is a judicial
settlement conference. Presided over by a judge,
who will explore the case, this provides a last-ditch
opportunity for the parties — with judicial guidance
— to reach an agreement, before it escalates to a
trial.

If everyone’s still at odds, the judge refers the
matter to one of two trials: simplified or full. As
the name suggests, the simplified trial is kept
pretty basic, both in terms of time allowed and how
arguments are presented. In fact, most evidence will
be accepted by way of affidavit, although there is
some scope for seeking disclosure, calling expert
witnesses and cross-examination.

The full trial looks set to be, well, full on —essentially,
the hearing will be subject to High Court rules.

Go solo — with support
Janice’s Lesson Number 4: Even if you plan to

navigate the new system solo, it’s really worth
checking in with your legal adviser before you
embark. A good lawyer will walk you through the
process and highlight the important deadlines. Just
as importantly, he or she will listen objectively to
your take on your case, and, if needed, suggest
points where a rethink might be in order for the
good of your claim.

You can then make an informed choice on which
parts of the process you’re comfortable tackling
yourself, as well as identifying potential areas where
you would be best served by legal representation.
For those who decide to go it completely alone,
having a briefed lawyer in the background will prove
a sound head start if, at any stage, you suddenly find
yourself in over your head.

Janice Hughes is AWS Legal’s resident partner in
Wanaka. Please remember that this information is
designed as a general guide and should not replace
specific legal advice on a particular issue.




